INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

JESSICA L. MOORE,

Plaintiff
V. Civil Action No. 7:04cv054
CVSCORPORATION
and
MUFIED TANEEB,

N N N N N N N N N NS

Defendants

DISCOVERY ORDER

This matter is before the Court on severad discovery maotions. A hearing was held on March
10, 2005 on plaintiff JessicalL. Moore' s (“Moore' s’) motion to compel discovery responses, Moore' s
motion to quash athird party subpoenaissued by defendant CV'S Corporation (“CVS’); and defendant
Mufied Taneeb's (“ Taneeb's’) motion for additional time to complete the deposition of Moore.

I

Firdt, plaintiff moved to compe production of responses to various discovery requests.
Defendant objected to certain of the requests in atimely fashion, indicating that further discovery
responses would be made upon entry of an agreed protective order.

Faintiff inggsthat sheis entitled to the discovery asit is reevant to her claims and that
defendant CVS' objection to the discovery is not well founded as no forma motion for protective order

wasfiled.



Whileit istrue that no forma motion for a protective order was filed, more than seven months
ago defendant CV S asked Moore to agree to the terms of a protective order concerning certain of its
business records which it deems to be proprietary or which involve confidentid persond information
about plaintiff Moore or defendant Taneeb. Moore raised no specific objection to any termsin the
proposed protective order other than to say that no forma motion had been filed and that plaintiff’s
counsd thought that Judge Wilson would not enter such an order.

Given that the information requested seeks the personnd files of partiesto this action and other
persond or confidentia business information concerning the parties and CV'S, a protective order isan
gopropriate tool to use to facilitate the orderly exchange of discoverable information, and the specific
terms of the protective order suggested by CV'S accomplishesthisgod. Assuch, it will be entered.

The entry of the protective order in this case moots many of the objections raised by defendant
CVStodiscovery, and CVSis ORDERED to fully respond to the discovery propounded to it in
requests 8, 9, 10, 12, 14, 15, 18 and 20. To the extent that any responses to these requests implicate
any applicable privilege, CVSisto provide a detalled privilege log, disclosng the following informeation
concerning any informetion withheld from discovery:

Author, Date, Recipient, Nature of Document and Basis for Assertion of Privilege.

Asregards Request 3, counsdl for CV'S produced those documents in open court, therefore the
motion to compel as regards that request is denied as moot.

As regards Request 4, counsdl for CV S stated that plaintiff’s counsd could review his copy of
materids received from the EEOC. Therefore the motion to compel as regards that request is denied

as moot.



Asregards Requests 6 and 7, CV Sis directed to produce documents concerning Roanoke,
VirginiaCV Sretail locations responsive to these requests dated between October, 1997 to October,
2002 (the five years during and preceding Moore' s employment).

As regards Request 19, the motion to compel was withdrawn by Moore.

[

Paintiff Moore orally moved to withdrawn her motion to quash the subpoenato athird party as

the documents had been produced, mooting that issue.
[l

Defendant Taneeb moved to extend the time to take the deposition of the plaintiff, contending
that he needs approximately an additiona three (3) hours to complete Moore' s deposition. Taneeb
argued that counsel for codefendant CV S deposed Moore for roughly 6 hours and 45 minutes, and
when he asked counsdl to agree to extend the time of the deposition to dlow him to conduct an
examination relative to the dams againg his dlient, counsd for plaintiff declined.

The seven hour limitation on a party’ s deposition set out in Rule 30(d)(2) was imposed to
rectify the problem that “overlong depositions can result in undue cogts and ddlays in some
circumstances.” Advisory Committee Note to 2000 Amendments to Rule 30(d). The Advisory
Committee Notes provide that counsel can agree to extend the time limit by agreement. Relevant to
this case, the Advisory Committee Notes provide further that “[i]n multi-party cases, the need for each
party to examine the witness may warrant additiond time, dthough duplicative questioning should be
avoided and parties with Smilar interests should strive to designate one lawyer to question about areas

of common interest.” 1d. Finaly, the Advisory Committee Notes suggest thet arigid gpplication of the



seven hour rule ought not provide a unnecessary roadblock to the interests of justice, noting that “[i]t is
expected that in most ingtances the parties and the witnhess will make reasonable accommodations to
avoid the need for resort to the court,” and “[p]reoccupation with timing is to be avoided.” Id.

In this case, three things are plain. Firg, plaintiff’s counsd’ s refusd to dlow counsd for
Taneeb to conduct an examination of Mooreis not a reasonable accommodation given the damsin this
case, the number of documentsintroduced and discussed at the deposition, the manner in which the
deposition was conducted and the request made by counsd for Taneeb at the deposition. Second, the
Federd Rules, including Rule 30(d)(2), were crafted to serve the interests of justice and to dlow for “a
far examination of the deponent.” Fed. R. Civ. P. 30(d)(2). After reviewing the pleadingsin this case
and the transcript of the Moore deposition, the court finds that “afair examination” requires that Taneeb
be provided a reasonable accommodation to conduct his examination of Moore. It is not anticipated
that an extenson of more than four (4) hours is necessary to complete the depostion of plaintiff in this
case. Third, thereis no suggestion in this case that the deposition was conducted in a manner that was
ingppropriate under the Federd Rules or that it was done “in bad faith, or in such manner as
unreasonably to annoy, embarrass or oppress the deponent or party,” Fed. R. Civ. P. 30(d)(4), and, as
such, given the multiple partiesin this case, the position taken by counsd for plaintiff reflects just the
sort of “[p]reoccupation with timing” that the Advisory Committee indicated should be avoided.

Review of the cases decided since the 2000 amendment suggest no contrary result. Plaintiff
cites three cases for the proposition that the seven-hour limit imposed in Rule 30(d)(2) is near absolute
absent an extremely rigorous showing of good cause requiring the court to review transcripts of the

actud depogtion. See Mehorn v. N.J. Trandt Rail Operdtions, Inc., 203 F.R.D. 176, 180 (E.D. Pa

4



2001); Benevillev. Pileggi, 2004 U.S. Dist. LEXIS 13586 (D. Del. July 19, 2004); Nicholasv.

Wyndham Intl, Inc., 2002 U.S. Dist. LEX1S 27111 (D.V.l1 Nov. 18, 2002) (citing Malec v. Trs. of

Bogton Call., 208 F.R.D. 23, 24 (D. Mass. 2002), for the proposition that "the party seeking an
extenson must move therefor upon a demongtration of good cause’).

In Melhorn, the court held only that defendant would not be alowed to depose defendant again
in aquest to “preserve the impeachment vaue of survelllance which was taken after plaintiff'sinitia
depogtion.” 203 F.R.D. at 181. The court held that “[p]reserving the impeachment vaue of
survelllance conducted after Plaintiff'sinitial deposition does not warrant subjecting Plaintiff to another
depostion.” |d. In Beneville, the court held that dthough “Rule 30(d)(2) permits the Court to grant
additiond time ‘if needed for afar examination of the deponent or if the deponent or another person, or
other circumstance, impedes or delays the examination,” gpart from ad hominem attacks by plaintiff's
counsel, the court was provided with no evidence such as ‘the deposition transcript or any other
support for their arguments” and as such, plaintiff had not met their burden for receiving additiona
time”! Seeid. *3 (emphasis added). In Nicholas, the court limited defendant to the eleven hours of
depostion of a particular witness that had dready been taken when defendant could not demongtrate

that testimony regarding voluminous documents and multiple clams “could not have been incorporated

1 One case not cited by plaintiff but providing limited support to her position is Cardenas v.
Prudentid Ins. Co., 2003 WL 21302960 (D. Minn. May 16, 2003). The court’s holding in Cardenas
was much the same as that in Beneville because plaintiff failed to provide the factud support necessary
for ashowing of good cause. Because plaintiff’s briefs did not show why they required moretimein a
deposgtion, they failed to make the required showing of good cause. Id. *2. Defendant here has
explained why he requires additiond time to depose plaintiff, i.e., that one of the defendants was unable
to explore dl of plaintiff’s theories of recovery againg him.
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into [depogition testimony] aready taken, or that further questioning on these documents and clamsis
reasonably calculated to lead to the discovery of admissible evidence” |Id. at **8-9.

Asthe court's review of this case law shows, no court has construed the 2000 Advisory
Committee notes as causing some profound change in the Rules requiring parties to use a topwatch
and immediatdy and findly adjourn a deposition after seven hours of testimony taken. Asthe court
noted in Malec (which was cited gpprovingly in the Nicholas case that plaintiff reies on), "[o]bvioudy,
the Court will dlow more than seven hours "if needed for afar examination of the plaintiff.” 208
F.R.D. a 24. The Malec court envisons the “new” depostion process as proceeding as follows:

[T]he better practiceis for the deposition to go forward to determine

how much is able to be covered in the seven hours and, then, if

additiond timeis needed, for counsd to stipulate to extend the

deposition for a specific additiond time period. If the parties cannot

reach a gtipulation, then Court intervention may be sought.

[T]he deposition shdl go forward for seven hours during one day. At

the conclusion of seven hours, if counsd for defendants needs more

time, he/she shdl inform plaintiff’s counsd of that fact and counsd shall

confer in agood faith attempt to reach a stipulation as to the additiona

time which will be needed to complete the depostion. If agreement

cannot be reached, defendants counsd may natify the Court in writing

of thet fact, the amount of additiond time which is needed, and the

reasons therefor.
Id. (internd citation omitted). When counsd for defendant Taneeb requested additional time to depose
plaintiff, her counsd summarily declined without making any effort, let done the good faith effort
envisoned in Maec, to accommodate their needs. As such, counsel for defendant Taneeb was left

with no choice but to turn to this court for assstance.



The court’ s review of the case law — dl of the case law, and not just the few sentences taken
from the sdlected few cases that plaintiff used in his argument to support his position — indicates that that
plaintiff’s counsd’ s arguments are entirely without merit. See Advisory Committee Notes regarding
Rule 30(b)(2) (2000 amend.) (“ This rule directs the court to alow additiond time where consstent with

Rule 26(b)(2) if needed for afair examination of the deponent.”) See aso Condit v. Dunne, 2004 U.S.

Digt. LEXIS 24777 (E.D.N.Y. Dec. 8, 2004) (dlowing for further depositions of plaintiff "in a manner

consstent with ... [the involved lawyers] obligations and officers of the Court...."); Maec v. Trs. of

Boston Call., 208 F.R.D. 23, 24 (D. Mass. 2002) ("Obvioudy, the Court will alow more than seven

hours "if needed for afar examination of the plaintiff."); Independence Park Apartments v. United

States, 59 Fed. Cl. 765, 769 (2004) (dating that “[€]xtratime “must” be given under the Rule where
‘good cause’ isshown” in the course of granting extratime where a party was unable, given the seven-

hour limit, to conduct the necessary examination); Boston Scientific Corp. v. Cordis Corp., 2004 U.S.

Digt. LEXIS 18098, **9-10 (N.D. Ca. Sept. 1, 2004) (stating that it is appropriate to apply the seven-
hour limit excepting where “additiona time consstent with Fed. R. Civ. P. 26(b)(2) is needed for afar

examination of the deponent....”); Grill v. Costco Wholesde Corp., 2004 WL 2314639 (W.D. Wash.

Oct. 7, 2004) (allowing an extension past the seven-hour time where defendants were unable to
question plaintiff regarding dl of ther dlegations within that period and granting enough time to finish
ther questioning).

Here, one of the two defendants was left with only fifteen minutes to explore plaintiff’s
dlegations againgt him. This case does not present any discovery abuse, and there is good cause to

grant defendant Taneeb's request for an additiond period of depostion time. The court’ s review of the



deposition transcripts serves to confirm this point. As such, defendant Taneeb' s request under Rule
30(d)(2) for additiona time to conduct the deposition of plaintiff is granted.

Enter this 11™ day of March, 2005.

[sSMichad F. Urbanski
United States Magistrate Judge




